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Introduction

In January of 2021, the Biden Administration established a goal of conserving 30 percent of
America’s lands and waters by 2030." According to the US Geological Survey, only 12 percent of
lands and 23 percent of US waters are currently permanently protected.? This includes wilderness
areas, national parks and monuments, state parks, as well as some private lands under conservation
easements. Getting to 30 percent would require an additional 440 million acres to be conserved in
less than 10 years. At over 4 times the size of California, this is an ambitious goal.’

In order to achieve this goal Americans will need to conserve more than just public land. America
has a long history of private land stewardship, as well as a track record of public policy tools that
help create incentives for private landowners to preserve the public interest. These tools include
direct payments for ecosystem services, tax breaks for providing desired conservation outcomes,
and assurances against future regulation, to name a few.

The 30x30 effort has already recognized the importance of private land stewardship. In May 2021,
the Biden Administration released its “America the Beautiful” report outlining key principles for
achieving this goal. One of those principles is to, “Honor private property rights and support the
voluntary stewardship efforts of private landowners and fishers.” Existing policy tools can help to
achieve national conservation goals by working in line with this principle.

This policy paper does not focus on the mechanics of exactly how particular land is counted
towards the 30x30 goal. Other experts have already authored several reports with recommenda-
tions for specific methodologies on how to do just that.* The Department of the Interior recently
opened a comment period to solicit feedback on how to develop the American Conservation and
Stewardship Atlas to “reflect a continuum of conservation actions” in the 30x30 effort.® In this
paper, we focus on how to better leverage existing policy tools to get substantive improvements in
conservation on private lands that contribute toward national conservation goals.

The paper begins by examining how and why private lands matter for conservation and then
considers several key policy tools that could be better leveraged for positive conservation outcomes.
These tools include conservation easements, conservation banking, the Conservation Reserve

1 “Executive Order on Tackling the Climate Crisis at Home and Abroad,” The White House: President Joseph Biden, January 27, 2021,
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/27/executive-order-on-tackling-the-climate-crisis-at-home-
and-abroad/.

2 “FACT SHEET: President Biden to Take Action to Uphold Commitment to Restore Balance on Public Lands and Waters, Invest
in Clean Energy Future,” US Department of Interior, January 27, 2021, https://www.doi.gov/pressreleases/fact-sheet-president-biden-
take-action-uphold-commitment-restore-balance-public-lands.

3 Brian Yablonski, “Testimony before the US House Natural Resources Committee Forum on the 30 by 30 Initiative,” PERC, May 6,
2021, https://www.perc.org/2021/05/06/private-land-stewardship-is-the-next-frontier-of-conservation-and-a-critical-component-to-
achieving-30-by-30/.

4 “Conserving and Restoring America the Beautiful,” US Department of Interior, 2021, https://www.doi.gov/sites/doi.gov/files/report-
conserving-and-restoring-america-the-beautiful-2021.pdf.

5 Lindsay Rosa and Jacob Malcom, “Getting to 30x30: Guidelines for Decision-makers,” Defenders of Wildlife, 2020, https://
defenders.org/sites/default/files/2020-07/getting-to-30x30-guidelines-for-decision-makers.pdf Putm_source=webstory&utm_
medium=social&utm_campaign=report-30x30guidelines-071520; Matt Lee-Ashley, “How Much Nature Should America Keep?” Center
for American Progress, August 6, 2019, https://www.americanprogress.org/article/much-nature-america-keep/.

6 “Request for Information to Inform Interagency Efforts To Develop the American Conservation and Stewardship Atlas,” Federal
Register, US Department of Interior, January 4, 2022, https://www.federalregister.gov/documents/2022/01/04/2021-28548/request-for-
information-to-inform-interagency-efforts-to-develop-the-american-conservation-and.
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Program, and the Working Lands for Wildlife program. Although these are not the only tools for
conservation on private lands, they are some of the most promising because they offer concrete
ways to collaborate with private landowners to get measurable improvements in conservation.

Previous research has shown that private landowners are more receptive to incentive-based
approaches to conservation than a regulatory approach.” As a result, this paper focuses on tools
that create incentives for positive conservation action by landowners rather than on regulations
that prohibit harm to wildlife. This does not imply that regulation has no role to play in conser-
vation. In fact, the incentive-based tools examined here benefit from having clear regulatory guide
rails that allow them to operate. In some cases, these guidelines could be made clearer to allow for
more effective implementation. Ultimately, the policy improvements suggested here will allow us
to better leverage the valuable conservation potential of private lands by treating landowners as the
valuable partners they are.

Why Private Lands Matter

Conservation on private lands can offer an important complement to protected federal lands across
the United States. As shown in Figure 1, the federal government owns 28 percent of all land in

the US, with most of that managed by the Bureau of Land Management, the Fish and Wildlife
Service, the National Park Service, and the Forest Service.® While not all of these lands are
managed for conservation, many important conservation efforts take place here. One example was
the controversial reintroduction of the gray wolf to Yellowstone National Park in the 1990s. Over
the next few decades wolves repopulated across much of the West and were eventually removed
from the endangered species list in several states.’

Although federal lands are home to important conservation, private lands also have massive
conservation potential. First, private lands are home to valuable habitat and biodiversity. The
overwhelming majority of endangered species (95 percent) rely on private land for at least some
portion of their habitat.'® Much of the nation’s water and forests are also located on private lands.
Over half of all US forests are owned privately and, in addition to providing important habitat,
these forests supply almost 30 percent of America’s drinking water.!! Over one-third of threatened

and endangered species rely on wetlands, and 75 percent of US wetlands are located on private or
tribal lands."

7 Megan Jenkins et al., “Cooperative Conservation: Landowner Engagement in Conserving Endangered Species,” The Center for
Growth and Opportunity at Utah State University, November 29, 2018, https://www.thecgo.org/research/cooperative-conservation-
determinants-of-landowner-engagement-in-conserving-endangered-species/.

8 Carol Hardy Vincent, Lucas F Bermejo, and Laura A Hanson, “Federal Land Ownership: Overview and Data,” Congressional
Research Service, February 21, 2020, https://sgp.fas.org/crs/misc/R42346.pdf.

9 “Wolf Restoration - Yellowstone National Park (US National Park Service),” accessed October 21, 2021, https://www.nps.gov/yell/
learn/nature/wolf-restoration.htm.

10 Jodi Hilty and Adina M. Merenlender, “Studying Biodiversity on Private Lands,” Conservation Biology 17, no. 1 (2003): 132-37,
https://doi.org/10.1046/j.1523-1739.2003.01361 .x.

11 “Private Land,” US Forest Service, September 29, 2015, http://www.fs.usda.gov/managing-land/private-land.
12 “Wetlands | NRCS,” US Department of Agriculture, accessed October 21, 2021, https://www.nrcs.usda.gov/wps/portal/nrcs/detail/

national/newsroom/features/?cid=nrcseprd1398821.
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Figure 1. Protected Areas Database of the United States
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GAP Status: (1) permanently protected wilderness; (2) permanently protected not wilderness; (3) permanently protected allowing for
resource extraction; (4) not protected.

In contrast, many federal lands were protected for their scenic beauty rather than their biodiversity.
Recent research examined how well current protected areas in the US match up with the range of
threatened and endangered species. It found that the placement of highly protected areas does not
match up well with the range of species. Specifically, protected areas in 80 percent of ecoregions

in the continental US actually offer equal or worse protection for endangered species than if their
location had been chosen randomly.*

Private lands are also more at-risk of development than federal lands. Many federal lands are
already protected from future development. Four federal agencies manage 95 percent of all feder-
al land. While they each have slightly different mandates, all focus on balancing the use and
protection of natural resources on the lands they manage.'* Private lands, on the other hand, also
have significant conservation potential but do not have the same type of permanent protections
against development. Private landowners also must balance the conservation potential of their land

13 Niall G. Clancy et al., “Protecting Endangered Species in the USA Requires Both Public and Private Land Conservation,” Scientific
Reports 10, no. 1 (July 17, 2020): 11925, doi:10.1038/541598-020-68780-y.

14 Vincent, Bermejo, and Hanson.


https://doi.org/10.1038/s41598-020-68780-y

with financial incentives to sell their land to developers or develop it themselves. The Center for
American Progress found that 75 percent of natural areas that were developed from 2001 to 2017
were privately owned.?

Private lands are also crucial in preserving some of the most at-risk biodiversity located near urban
areas. For example, research by USGS scientists has found that the southeastern US is home to
exceptional biodiversity, including habitat for many rare species. At the same time, this region faces
threats due to urbanization and climate change. In these areas, landscape-scale wilderness and
national monuments may not be possible as they are shared with human development and activi-
ties.'® But creative policy tools can help us engage private lands in meaningful conservation efforts.

Finally, surveys in the academic literature have shown that private landowners want to be good
stewards of their land, and many already participate in voluntary conservation efforts through
government and non-profit partnerships.’” Efforts to reach national conservation goals will be
more successful if they engage private landowners as valuable partners. The remainder of this paper
will cover existing tools for private conservation by examining how they currently aid conservation
efforts and how they could be improved.

Conservation Easements

One of the most commonly used tools for conservation on private lands is conservation easements.
A conservation easement is the relinquishment of development rights by a landowner to an ease-
ment holder in the form of a legally binding agreement for the purposes of land conservation and
preservation. The landowner (owner) gives up certain rights to their land, commonly mining, graz-
ing, and timber harvesting rights, in exchange for financial compensation, either money from the
easement sale or tax incentives from donating the easement.’® It is the job of the easement holder,
usually a non-profit conservation group or government agency, to make sure their rights are not
violated by the owner. If the owner begins to develop the land in ways not allowed for in the ease-
ment, the holder will need to seek some form of dispute resolution, which could result in a lawsuit.

Easements are the most common form of private land conservation. According to the National
Conservation Easement Database, a public-private partnership between conservation groups and
government agencies, there are nearly 200,000 conservation easements, totaling more than 32
million acres of land." In total, the cost of tax deductions for easements was $1.6 to 2.9 billion in
2016. For comparison, the National Park Service’s annual budget was $3 billion in the same year.°

15 Ryan Richards and Matt Lee-Ashley, “The Race for Nature,” The Center for American Progress, June 23, 2020, https://www.
americanprogress.org/article/the-race-for-nature/; “Methods and Approach Used to Estimate the Loss and Fragmentation of Natural
Lands in the Coterminous US from 2001 to 2017,” Conservation Science Partners, 2019, https://www.csp-inc.org/public/CSP_
Disappearing US_Tech Report v101719.pdf.

16 “Ecosystems in the Southeastern US are Vulnerable to Climate Change,” US Geological Survey, August 11, 2016, https://www.usgs.

gov/news/ecosystems-southeastern-us-are-vulnerable-climate-change.

17 Megan Jenkins et al., “Cooperative Conservation: Landowner Engagement in Conserving Endangered Species,” The Center for
Growth and Opportunity at Utah State University, November 29, 2018, https://www.thecgo.org/research/cooperative-conservation-
determinants-of-landowner-engagement-in-conserving-endangered-species/.

18 Bernstein and Mitchell.
19 National Conservation Easement Database, accessed July 14, 2021, https://www.conservationeasement.us/.

20 Adam Looney, “Estimating the Rising Cost of a Surprising Tax Shelter: The Syndicated Conservation Easement,” Brookings (blog),
December 20, 2017, https://www.brookings.edu/blog/up-front/2017/12/20/estimating-the-rising-cost-of-a-surprising-tax-shelter-the-
syndicated-conservation-easement/.
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Outside of the United States, easements are commonly used in most English speaking and Latin
American countries, where they are called conservation covenants.?! Easements range in size from
massive reserves encompassing entire landscapes, to small plots of land only a few acres in size.
Their flexibility makes them an excellent way to include private lands in the 30x30 goals.

How Conservation Easements Work

Easements are a diverse conservation tool and can be crafted to achieve a wide range of conser-
vation goals and provide benefits to both the owner and holder alike. Financial compensation for
the owner can come in the form of a charitable tax deduction or cash purchases of the easement by
a conservation group. While some owners may donate their land out of a sense of environmental
stewardship, many are seeking some sort of tax relief. Property taxes can be significantly reduced
by placing land into a conservation easement, which forbids any future development, and greatly
reduces the land’s property value. Estate tax payment can also be reduced up to $500,000 by plac-
ing inherited property into an easement.?

The most important tax incentive for owners is the charitable deduction on income tax. Depending
on the value of the land, the easement could save the owner hundreds of thousands of dollars or
more. Since a policy change in 2015, landowners who have donated a conservation easement can
now deduct 50 percent of their income for a 15-year period. Farmers and ranchers in particular
face an even greater incentive and can deduct 100 percent of their income for the same period.
The policy also sets an upper bound in that deductions may not exceed the total value of the
easement.” According the Internal Revenue Code, in order for an owner to be eligible for the tax
deduction, the easement must be perpetual, provide some public benefit and be donated to a “qual-
ified organization” such as a government agency or non-profit organization, usually a land trust,
which has the “commitment to enforce” the easement and “ability to protect” the conservation
goals.?*

Easement purchases can be made by both governments and private groups alike. Land trusts,
non-profit groups that hold the majority of conservation easements, such as The Nature
Conservancy (TNC), may purchase easements to further their own private conservation goals.” In
2019 TNC purchased several thousand acres of land in Eastern Montana around Matador Ranch,
which is operated as a grassbank and wildlife reserve by TNC.?* Over the next several years, local
farmers will have the option to buy back the land at a lower than market price in exchange for
giving TNC conservation easements. The easements, which include a large wetland and habitat for

21 Christopher Rodgers and David Grinlinton, “Covenanting for Nature: A Comparative Study of the Utility and Potential of
Conservation Covenants,” The Modern Law Review 83, no. 2 (2020): 373-405, https://onlinelibrary.wiley.com/doi/full/10.1111/1468-
2230.12504; Bernstein and Mitchell.

22 Bernstein and Mitchell.

23 “Using the Conservation Tax Incentive,” Land Trust Alliance, accessed July 14, 2021, http://s3.amazonaws.com/landtrustalliance.
org/ConservationEasementTaxIncentiveBrochure2016.pdf.

24 “26 US Code § 170 - Charitable, etc., Contributions and Gifts,” Legal Information Institute, Cornell Law School, n.d., https://www.
law.cornell.edu/uscode/text/26/170; Bernstein and Mitchell.

25 Adena R. Rissman, “Evaluating Conservation Effectiveness and Adaptation in Dynamic Landscapes,” Law and Contemporary
Problems 74, no. 4 (2011): 145-73, https://www.jstor.org/stable/pdf/23063178.pdf ?refreqid=excelsior%3A6¢9a4ec713705b86d937
57248a496£6.

26 “Conserving Wildlife and Family Ranching at Matador Ranch,” The Nature Conservancy, accessed July 27, 2021, https://www.
nature.org/en-us/get-involved/how-to-help/places-we-protect/matador-ranch/.
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many prairie species, will help conserve the northern mixed grass prairie habitat which is crucial
for many important and disappearing species such as the Greater Sage Grouse and Prairie Dogs.”

Government purchases of easements are common when outright land ownership is impossible

or undesirable. In the late 1990s, the City of New York purchased easements to build riparian
buffers around its Catskill mountain water supply.?® In exchange for purchasing the easements

and protecting its watersheds, New York was given a filtration waiver for its Catskill water supply,
meaning water from the region does not need to be treated by filtration before consumption. The
waiver, given by the Environmental Protection Agency, will remain in effect as long as certain
water quality requirements are met by the city.” New York also paid a portion of the owners’ taxes
to help incentivize easement sales.’® Easement purchases like this are cheaper than purchasing land
directly, thus saving governments money while also allowing them to achieve conservation and
environmental goals.

Land management of easements varies greatly depending on the easement agreement. Some allow
for limited land use by the owner, such as grazing, timber harvesting or a single dwelling, while
others prevent all intrusive activity.”! The holder is responsible for making sure the easement terms
are not violated by the owner. According to an analysis of easements conducted by Kiesecker et al.,
92 percent of all easements have been checked for compliance within the last three years.*

Land management practices for a conservation easement are outlined in the easement agreement.
Some agreements may call for the creation of a management plan—a document separate from the
agreement that outlines land management practices. Plans separate from the agreement provide
more flexibility, allowing for periodic updates by the easement holder as conservation goals change
without the burden of renegotiating the entire agreement.*

Benefits of Conservation Easements

Since the creation of conservation easements in the 1990s, agreements have become more complex
and less restrictive for landowners. A study by Owley and Rissman examined agreements from 269
different conservation easements and found that as easements have become more widely used, land
trusts and landowners alike have learned what works best and now seek to include those require-
ments in agreements. Over time, land trusts have also become more likely to allow low impact
activities, such as limited grazing or a single dwelling on easement land.** Decreased restrictions

27 Brett French, “Conservation Group Buys Ranch, Sells It Back to Montana Landowners,” Billings Gazette, February 17, 2019, https://
billingsgazette.com/news/state-and-regional/conservation-group-buys-ranch-sells-it-back-to-montana-landowners/article_82612823-
cfe8-5a44-b2ab-763ddda6e87f. html.

28 Bernstein and Mitchell.

29 “New York City’s Filtration Avoidance Determination,” accessed July 27, 2021, https://health.ny.gov/environmental/water/drinking/
nycfad/; “Filtration Avoidance,” Environmental Protection Agency, accessed July 27, 2021, https://archive.epa.gov/region02/water/
nycshed/web/html/filtad.html.

30 New York City Watershed Conservation Easements, New York City Department of Environmental Protection, accessed July 27, 2021,
https://wwwl.nyc.gov/assets/dep/downloads/pdf/watershed-protection/assistance-for-homeowners-landowners/2010_ce_brochure.pdf.

31 Bernstein and Mitchell.

32 Joseph M. Kiesecker et al., “Conservation Easements in Context: A Quantitative Analysis of Their Use by The Nature Conservancy,”
Frontiers in Ecology and Environment 5, no. 3 (April 2007): 125-130.

33 Rissman.

34 Jessica Owley and Adena R. Rissman, “Trends in Private Land Conservation: Increasing Complexity, Shifting Conservation
Purposes and Allowable Private Land Uses,” Land Use Policy. 51, (2016): 7684, https://www.sciencedirect.com/science/article/pii/
S0264837715003373.
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help make easements more attractive to landowners, allowing them to continue using their land in
a limited capacity while it is used for conservation.

Easements are clearly an important tool for private land conservation. They require limited top
down enforcement and provide many financial benefits to landowners. Easements also give conser-
vationists a cheaper option than direct land ownership, thus allowing them to conserve even more
lands than ownership might allow. Easements are relatively flexible, often allowing for some limit-
ed land use by the owner as long as the terms of the easement are respected. This policy tool is not
without its drawbacks, however. The next section examines some of the issues with conservation
easements and how they could be further improved to help leverage private lands towards national
conservation goals.

Challenges and Solutions

Perhaps the most controversial aspect of conservation easements is perpetuity.® The US Tax Code
requires easements to be perpetual in order to qualify for the charitable tax deduction.’® As a result,
even though temporary easements are possible, they are rarely used in practice. Perpetuity has
important benefits like protecting lands from development indefinitely, securing valuable habitat
and removing any potential that conservation gains could be lost because a more profitable option
arose. Of course, no legal requirement is truly permanent over a long enough period of time. But in
practice, the perpetuity requirement of easements is binding.

Both conservationists and private landowners have difficulty navigating the perpetuity require-
ment. Conservationists worry that some lands may not be as valuable for conservation goals in the
distant future, having been made unsuitable for their goals by climate change, natural disaster or
increased development in surrounding areas. Landowners, on the other hand, worry about locking
their land into an easement indefinitely, decreasing its market value and ruining any potential it
might have for future profitable use.’” Owners and holders may both periodically wish to update
their agreement, but perpetuity requirements make it difficult to change an agreement. Changes
must be agreed on by both parties, and both owners and holders are often reluctant to open a
perpetual easement up for renegotiation.

One option to alleviate the issue of perpetuity is the discretionary-consent clause. Usually outlined
in the agreement or in management plans, discretionary-consent clauses allow easement holders to
change which activities the owner can engage in depending on the easement holder’s conservation
goals. The clause often sets guidelines for how land use authorization can be changed, what types
of activities can be permitted or prohibited, and lays out standards for what constitutes unreason-
able changes in permission.*® Discretionary consent gives owners and holders a more dynamic land
use agreement that can be changed as the easement ages without sacrificing perpetuity or access.

Habitat leases are a relatively new policy idea, which functions similar to conservation ease-

ments but only last a short period of time. These leases could help solve the perpetuity prob-

lem. Agreements with private landowners would be funded by private conservation groups or
public-private partnerships. Lasting from 10 to 30 years, habitat leases would allow lessees to adapt

35 Bernstein and Mitchell.
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37 Rissman.

38 Rissman.



which lands need to be conserved as goals change and give landowners the option to use their
land for conservation without locking it into a perpetual easement. Although this idea is still in
its infancy, some conservation groups are calling for its implementation to increase private lands
conservation.*

Easement termination is also possible, but with little legal precedent the process is complicated.*
Current law requires that an easement may only be terminated when a judicial proceeding finds
that the land has become “impossible or impractical” to use for conservation purposes. The law also
states that a portion of any money gained by the landowner from the sale or development of the
former easement land must be used for similar conservation purposes.*!

Other problems with easements stem from their management. While it is likely beneficial in some
cases to simply sign an easement and leave it alone, one of the goals of 30x30 is preservation of
biodiversity, which requires planning and purposeful management of conserved lands. A study by
Kiesecker et al. found some of the conservation monitoring activities of easement holders were
almost nonexistent. While most easements have a baseline habitat report and a clear conservation
goal often outlined in their agreement or management plan, only 20 percent of easements exam-
ined in the study have regular quantitative measurements taken on environmental parameters.*
While this is likely a reflection of a lack of resources for scientific monitoring of easements, if
easements are to help achieve conservation goals and preserve biodiversity, the habitats and quality
of the land must be monitored on a regular basis.

A concern often raised by environmental justice advocates focuses on the difference between

the conservation value of the easement as opposed to the loss in tax revenue from the charitable
deduction.® Deductions from easements cost American taxpayers between $1.6 and $2.9 billion in
2016, or about as much as the National Park Service annual budget.** While this would not be a
problem if the conservation easements provided similar value to the National Parks, a recent inves-
tigation by the Senate Finance Committee has found that many easements are simply syndicated
tax shelters, providing the wealthiest Americans with a way of avoiding income tax.*

People seeking to use conservation easements as a tax shelter will often purchase an interest in

a business that advertises a certain tax break per dollar. The business will purchase cheap land
without concern for its conservation value, hire an appraiser to inflate the value of the land based
on potential mineral rights, donate a conservation easement and claim the newly inflated value for
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their tax deduction.*® The bipartisan Senate Finance Committee report claims that by using this
method owners gain on average $2 in deductions for every $1 used to purchase the land.* In sum,
this loophole cost taxpayers around $1.3 to $2.4 billion in 2016, a large portion of the total lost
revenue from conservation easements.*

Some actions have already been taken by the Federal government to alleviate this problem. The
same Finance Committee Report called on the Internal Revenue Service to use stronger enforce-
ment actions to go after syndicated conservation easements and highlighted the IRS’s current
efforts to audit hundreds of syndicated easement businesses.*” While the Senate Report is a step
in the right direction, more work needs to be done to make sure conservation easements are truly
used for conservation.

A recent article from Burnett et al. highlights several policy options that need to be enforced or
enacted to improve the conservation value and solve the syndicated easement problem. One simple
policy change would be to include specific requirements for deed and easement agreements to
qualify for the charitable deduction.® The Agricultural Conservation Easement Program within
the USDA, which already uses minimum deed terms in accepting easements, could be used as a
model.’? The Pension Protection Act of 2006, which created the conservation easement deduction,
specifies a fairly broad definition of qualified conservation purposes that includes “open-space”
preservation.”? While preserving open space is important, this concept can be easily abused by
syndicated easements. Amending this law to better clarify what conservation means could go a
long way to limit that abuse.*

Despite their drawbacks, conservation easements are an incredibly dynamic tool that can help
America achieve its 30x30 goals. The US already has millions of acres of land in easements, and
with a pre-existing organizational structure of land trusts, government agencies and nonprofits, it
will be easy to increase the size of America’s total easement land before 2030. Before expanding
the nation’s easements, however, steps must be taken to ensure that easements are used for conser-
vation and not tax avoidance. Easements are attractive to both landowners and easement holders
who can craft them to achieve many different conservation goals. In order to grow the number

of easements, they will need to be made more attractive to landowners and easement holders by
including more adaptive and flexible policies such as discretionary-consent clauses and manage-
ment plans. Easement holders could contribute to the 30x30 biodiversity goal by improving their
information gathering systems and providing academics with data they need to study the effective-
ness of easements in achieving conservation goals.

46 Peter Elkind, “The Billion Dollar Loophole,” Fortune, January 1, 2019.; US Congress, Senate, Committee, Syndicated Conservation-

Easement Transactions, 15.

47 US Congress, Senate, Committee, Syndicated Conservation-Easement Transactions.
48 Looney.

49 US Congress, Senate, Committee, Syndicated Conservation-Easement Transactions.
50 Burnett, Leshy, and McLaughlin.

51 US Department of Agriculture, Natural Resources Conservation Service, ACEP-ALE Minimum Deed Terms, https://s30428.pcdn.co/
wp-content/uploads/sites/2/2020/03/Minimum-Deed-Terms-Feb-2020.pdf.

52 US Congress, Pension Protection Act of 2006, HR 4,109th Cong. 2nd sess. August 16, 2006, https://www.govinfo.gov/content/pkg/
PLAW-109publ280/pdf/PLAW-109publ280.pdf.

53 Looney; “Conservation Easement Act,” Uniform Law Commission, n.d., https://www.uniformlaws.org/committees/community-
home?communitykey=4297dc67-1a90-4e43-b704-7b277c4al1bd&tab=groupdetails.


https://s30428.pcdn.co/wp-content/uploads/sites/2/2020/03/Minimum-Deed-Terms-Feb-2020.pdf
https://s30428.pcdn.co/wp-content/uploads/sites/2/2020/03/Minimum-Deed-Terms-Feb-2020.pdf
https://www.govinfo.gov/content/pkg/PLAW-109publ280/pdf/PLAW-109publ280.pdf
https://www.govinfo.gov/content/pkg/PLAW-109publ280/pdf/PLAW-109publ280.pdf
https://www.uniformlaws.org/committees/community-home?communitykey=4297dc67-1a90-4e43-b704-7b277c4a11bd&tab=groupdetails
https://www.uniformlaws.org/committees/community-home?communitykey=4297dc67-1a90-4e43-b704-7b277c4a11bd&tab=groupdetails

Conservation Banking

Another promising but less commonly used policy tool for private conservation is conservation
banking. Conservation banks sell land credits to developers whose project will have a negative
effect on the habitat of an endangered species. Mitigation banks similarly preserve wetlands, but
for the purposes of this paper only conservation banks will be covered. Conservation banking start-
ed as a state program in 1995 when California created the first program in the US.*

In 2003, the US Fish and Wildlife Service modeled its conservation banking policy after
California’s in a memo titled “Guidance for the Establishment, Use, and Operation of
Conservation Banks,” which still stands as the blueprint for all FWS banking policy.> Under the
Obama Administration the FWS began seeking a policy of “no net loss” of habitat for endan-
gered species, encouraging conservation banking as a tool to prevent habitat loss for endangered
species.’® The no net loss goal was repealed under the Trump Administration in an attempt to limit
the bureaucratic requirements placed on the oil and gas industry.”’

Despite the repeal of the no net loss policy, banks today still remain an important policy tool to
include private lands in the 30x30 goals. As of 2022, there were 151 conservation banks across the
US protecting nearly 250,000 acres of habitat for species.’® Although not nearly as large an area
of land as conservation easements or public lands, banking stands as a promising way to turn land
conservation into a profitable business model. One of the largest problems facing conservationists
is finding ways to incorporate business into conservation goals without hurting their bottom line.
Banks are one way that businesses could actually profit from conservation.

How Conservation Banking Works

Conservation banks were created to protect endangered species, with the purchase of bank cred-
its as an option for developers to engage in compensatory mitigation. Compensatory mitigation

is when developers offset adverse impacts to an endangered species.” If a developer’s project will
harm the habitat of an endangered species, the Endangered Species Act (ESA) requires them to

file for an incidental take permit and pick one of three options for mitigation.®® Developers
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may choose to engage in their own on-site mitigation, pay a fee to a qualified organization that
supports the species in question, or purchase credits from a conservation bank protecting the
species’ habitat.!

Banks can be set up by any landowner, public or private, that enters into a banking agreement with
the FWS. The land is then placed into a conservation easement and a bank is set up. Since it will
need to be managed in perpetuity, its management funding must come from a non-wasting endow-
ment, where the interest of the endowment pays for the operation of the bank. Once the bank is
established, credits will be established and sold. Credits are mostly sold by acre (1 credit = 1 acre),
but some may be sold based on the amount of land needed to support a breeding pair or, in the
case of mitigation banks, a wetland area plus its surrounding watershed.®

When developers need to buy credits, they try to find the best option that fulfills their compensa-
tory mitigation requirements, which may include more than one species. Once the developer has
found a conservation bank that fits their criteria, they will enter into negotiations with the bank
and FWS to determine the actual cost and number of credits purchased. Credits can range in price
from $3,000 to $125,000, but not all credits provide the same conservation value.®® Currently there
is no set standard for determining the value of a credit, so the largest obstacle during negotia-
tions is making sure that the value of the development impact equals the value of the conservation
provided by the credit.®* Once all credits have been sold the bank is managed like a conservation
easement, fulfilling its function as habitat for endangered species.

Benefits of Conservation Banking

Conservation banking as a tool for compensatory mitigation provides several benefits to conserva-
tionists, developers, and endangered species alike. Currently many adverse impacts to endangered
species are mitigated on a case by case basis by the developer. Permittee responsible mitigation
usually means that a small area of land is set aside and preserved or restored as habitat for the
species in question.® While this may sound like the most straightforward option, banks provide
developers with a quicker and easier way to comply with mitigation requirements, having already
set up the necessary habitat themselves. Bank credit purchases still must be negotiated and
approved by the FWS but this is easier than restoring a habitat on-site in most situations.

Permittee-responsible mitigation requires that the developer invest resources into an area that

is often too small to protect species adequately. Conservation banks eliminate this problem by
providing a large area to support viable species populations. Banks can also hire the best specialists,
centralizing expertise and improving land management practices, and thus species health, beyond
what permittees would be capable of themselves. One of the greatest biodiversity benefits of banks
is their potential to conserve the most important land from development. In other words, banks
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can be used to preserve keystone ecosystems, which support high levels of biodiversity, benefiting a
species more than the developer’s land previously did.®

Challenges and Solutions

Banking has many benefits but also faces several challenges that could be addressed to more
effectively leverage private lands for national conservation goals. Restructuring some existing rules
and encouraging the collection and publication of information about banks will go a long way to
improve the current system.

The lack of publicly available data on conservation banks is the largest problem with the current
banking system. Several academic journal articles on the subject of banks mention the lack of data
as an issue.®” The current federal database, the Regulatory In-Lieu Fee and Bank Information
Tracking System (RIBITS), maintained by the US Army Corp of Engineers serves mainly as a
way to track credit exchanges between banks and developers. A cursory review of the database
shows that bank profiles include contact info, species protected, and available and total credits;
often lacking however, is any data on the number of species, quality of habitat or cost of credits.®
It is possible that some of this lacking information is recorded within the banking agreements but
without public access it is difficult to know. Academic journal articles provide little help as well, as
studies usually rely on time consuming and expensive methods of data collection, such as reading
publicly available banking agreements or interviewing industry experts, which unfortunately still
leave an incomplete picture of the state of conservation banking.*’

The lack of data is bad for both landowners and conservationists. Simply setting lands aside with-
out basic data gathering may mean banks are not achieving conservation goals. Information leads
to efficient markets, without it landowners seeking to turn their property into a conservation bank
will have a difficult time knowing the current status of the banking market. Conservationists and
academics can benefit from more information as well. Without data they cannot easily figure out
if banks actually work to save endangered species or identify areas where they can be improved.
According to Carreras-Gamarra and Toombs’ analysis of RIBITS only 47 percent of banks even
have a baseline habitat report, much less keep track of actual habitat quality and improvements.”
Providing even minimal information on pricing structures and environmental statistics, such as
species counts over time, could go a long way in allowing conservation banking to function more

effectively.

Species credits, which are sold by conservation banks, are not all created or valued equally. One
credit may represent an acre of pristine, undeveloped keystone habitat while another may represent
a river embankment that was once degraded but has now been restored. Many banks are made up
of restored habitat that was once used or negatively affected by humans and while restoration is a
noble pursuit, the new habitat may not provide the same value as undeveloped habitat.
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Academic research has compared the conservation value of restored habitats to untouched habitats
with mixed results. One study by Shelley Burgin provides an overview of wetlands restoration in
the US, finding that restored habitat is not a “like for like” swap. Burgin finds this problem has
resulted in decreased quality of wetlands across the United States.”” Other research suggests that
restoration does contribute positively to providing habitat. Another study by McKown et al. looked
at the development of a restored wetland over a 35 year period. It found that while there was
significant difference between the restored and original wetlands, the restored wetland still func-
tioned as a thriving diverse ecosystem that provided the same benefits as the native habitat.”

In the case of mitigation banks, the US Army Corp of Engineers (USACE) attempts to compen-
sate for the “like for like” swap problem by using a ratio method when evaluating banks. The ratio
method establishes a lower value for credits from banks with restored wetlands than naturally
existing preserved wetlands. This method requires developers purchase more credits from banks
with restored habitat.”> However, it is unclear whether this method or any similar method is used
consistently for conservation banks by the USACE.

Overall, conservation banks are a small part of America’s current land conservation strategy.
However, as 30x30 is implemented, conservation banking could become an increasingly important
way to leverage private lands for meaningful conservation outcomes. Conservation banks provide

a way to tie conservation to profit, but the small scale of the system means there are still problems
that need to be worked out. In early 2021, the Biden Administration ordered the FWS to conduct
a review of its conservation banking regulations by January 1, 2022.7* As of February 2022, howev-
er, the review is still ongoing and gives the FWS an opportunity to provide greater clarity and
guidance. To do so, the new rule should clarify the value of credits and establish a system for esti-
mating their value, similar to the ratio method the USACE has developed for wetland mitigation
banking.” Standardizing the system will allow for it to grow and contribute to 30x30.

Reverse Auctions and The Conservation Reserve
Program

Reverse auctions are a form of competitive bidding where many sellers bid down prices to sell to
a single buyer. In the case of conservation, this usually means landowners will offer conservation
improvements to a government agency in exchange for dollars, with the landowners that provide
the most conservation value per dollar winning contracts.” Reverse auctions are used to achieve
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a variety of conservation goals including lowering phosphorus levels in watersheds, planting
cover crops in winter to encourage healthy soil, and setting aside marginal lands for conservation
purposes.”’

One of the largest federal programs related to reverse auctions is the Conservation Reserve
Program or CRP. The CRP is a federal program run by the Farm Service Agency that pays farm-
ers to remove environmentally sensitive areas of their land from production. The program’s goals
include preventing soil erosion, improving water quality and providing habitat for species. The
CRP is a large program, and though the number of acres enrolled in the CRP changes from year to
year, in 2019 over 20 million acres were conserved by the program. All agricultural lands with high
soil erosion potential and those in state-designated conservation priority areas are eligible to enroll
in the program.” Figure 2 shows the location of CRP lands in 2010, today the distribution remains
similar. The CRP has been successful in encouraging voluntary private conservation that could

help us achieve the 30x30 goal.

Figure 2: Conservation Reserve Program Land Enrollment

CRP Enrollment - 2010

+ 1Dot = 1,000 acres

Total: 31.3 million acres

Source: US Department of Agriculture
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How the Conservation Reserve Program Works

Landowners who are interested in entering the program must enroll during the open enrollment
period, though continuous enrollment is available for marginal grasslands and the most environ-
mentally sensitive lands. Similar to a reverse auction, the Farm Service Agency (FSA) will rank the
lands entered into Open Enrollment using the Environmental Benefits Index, which measures the
land’s ability to improve air and water quality, increase wildlife habitat and the likelihood of bene-
fits continuing after the agreement ends. Lands that give the highest conservation value per dollar
are selected to enter into the program, though the amount of lands depends on the funds available
for that year.”” In general the budget increases every year, with the 2022 budget for the program set
at 2.3 billion (up from 1.8 billion spent in 2020).%

Selected lands are placed under a 10-15 year agreement, where landowners receive an annual rental
payment to use the land for conservation. Annual payments are based on the average produc-

tivity of soil in the area. The FSA will also help cover the costs of improving the environmental
quality of the land, which can range from planting native grasses to the restoration of declining
habitat.’! CRP agreements allow for emergency haying and grazing on the lands during years of
bad drought, flooding or other natural disasters. Emergency access years usually result in a 10-15
percent decrease in payments.®

Benefits of the Conservation Reserve Program

The Conservation Reserve Program has proven its effectiveness since its inception in the 1980s.
Although the number of acres changes from year to year, the benefits of the CRP remain high
regardless of how much land is enrolled. According to the USDA, the CRP has reduced soil
erosion by 325 million tonnes per year on average; to put that into perspective, the Mississippi
River, with the largest watershed in the United States, carries 550 million tonnes per year.®* CRP
land also reduces flooding, limits the amount of fertilizer entering the watershed, sequesters
millions of tons of carbon per year and provides habitat for wildlife.®* Achieving these water quali-
ty benefits only requires a small sacrifice in land use; according to a study by Yin et al. the benefits
to water quality are achieved through only a two percent enrollment of land in a watershed.®

Over the years the CRP has improved habitat for hundreds of species of marine animals, water-
towl, and grassland birds. The program is credited with halting the decline of Washington state
sage grouse populations in the 1970s and 80s. Even small increases in CRP enrollment have large
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effects on the wildlife of a region. According to a study from Western Ecosystem Technologies,
just a 4 percent increase in CRP vegetation along ring-necked pheasant migration routes led to a
22 percent increase in the population.®® One study by Otto et al. found that honeybees heavily rely
on the native wildflowers of CRP lands to make honey, pollinating other plants in the process and
improving the overall quality of the entire surrounding environment.?’

Aside from the direct environmental benefits, the structure of the CRP is advantageous as well.
The CRP infrastructure already exists on a large scale and could easily be expanded to include
more lands. In the mid-2000s total enrollment in the CRP exceeded 35 million acres, meaning the
USDA already has the capacity to handle much more land.®® While enrollment is voluntary and is
inversely related to crop prices, the flexibility of temporary agreements allows the program to adapt
as conservation needs change. The success of the CRP demonstrates how targeted protection of
the most important lands with even small investments in conservation can return large benefits.

Challenges and Solutions

For all the benefits of the CRP there are still areas that can be improved. Although the beauty of
CRP enrollment is its voluntary and temporary nature, there are some problems that come with
this. Voluntary enrollment means that the amount of land in the program can fluctuate from year
to year, and while this is not inherently a bad thing, it means that lands that need protection might
not continue to be protected after the agreement expires. Fortunately, most farmers are willing to
renew after their initial agreement expires. According to the Congressional Research Service, in
2007 when over 16 million acres was set to expire at the same time, nearly 83 percent of landown-
ers accepted a two to five year extension.® For those farmers that wish to leave the CRP, it may be
possible to offer higher payments to persuade them or those with similar habitats to continue or
enter the program and offset any land lost by farmers leaving.

The final issue with the CRP is that it is a government program. With an annual budget of $2
billion the program is already fairly expensive and most of that money is already tied up in annual
agreement payments. Growing the program to include more lands will require increasing its
budget, something Congress is not likely to do. One option may be to expand the CRP model
through shorter term habitat leases. Private conservation groups and public-private partnerships
could work to establish agreements to pay landowners to lease their land for habitat.”® Although
this is a newer idea, the success of the CRP means a similar private program could be just as
successful.

Another option is to improve and continue the Conservation Reserve Enhancement Program
(CREP), a subsidiary program of the CRP which uses both federal and non-federal funds to
accomplish the same goals. For example, the FSA has partnered with the state of Colorado to
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support the creation of riparian buffers along the Republican River. Under this cost sharing agree-
ment the state and federal governments each pay a portion of the incentive cost to farmers. The
CREP successfully brings together federal, state and local governments with non-profit groups

to identify problems and fund agreements. Networks like this could help alleviate funding issues
while also leaving the decision of which lands to conserve to the locals that know the area best.”
These partnerships should be expanded to help get better conservation outcomes.

Working Lands for Wildlife

Working Lands for Wildlife (WLFW) is a federal program run by the Natural Resource
Conservation Service (NRCS) that works to improve wildlife habitat for endangered and vulner-
able species on privately-owned working lands. The program benefits landowners by providing
regulatory assurances in exchange for landowners working to make their land more hospitable for
species. Currently, WLFW has conserved over 7 million acres of land across the country, building
habitat for species from the bog turtle in the Northeast to the Louisiana pine snake. The program
operates in 48 states and covers 19 different landscapes by seeking to protect keystone species,
which have been identified as indicators of an ecosystem’s health.”

How the Program Works

Landowners voluntarily enroll and select from a suite of land management options that will
improve the quality of their land’s habitat. Although the landowners receive financial assistance for
conservation actions taken under the agreement, they also receive regulatory haven from any puni-
tive actions that might happen under the Endangered Species Act.” In other words, if their other-
wise legal actions unintentionally harm the endangered species in their WLFW program, they will
not be fined, as long as they are still following the proper conservation practices.

The gopher tortoise is a keystone species within the WLFW program. Gopher tortoises prefer
longleaf pine forests with minimal undergrowth and deep soil that allows them to dig burrows up
to 40 feet long that protect them from predators and extreme temperatures. These burrows provide
shelter to over 360 other species. Gopher tortoise habitat, however, is under threat from increased
development, fire suppression and overgrazing. With 80 percent of gopher tortoise habitat on
private land, getting private landowners involved is required for their survival.

Landowners contracted with the NRCS can choose from several different options to improve
gopher tortoise habitat on their land, such as prescribed burns, prescribed grazing or the plant-
ing of longleaf pines. Although the landowner will receive financial support for any conservation
measures taken, the presence of an ecosystem that can support gopher tortoises also improves the
quality of timber harvesting, providing an additional incentive for landowners to participate.’
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Benefits of Working Lands for Wildlife

Working Lands for Wildlife is a win-win program, providing habitat to keystone species and
regulatory haven to landowners. Much like the CRP, the voluntary nature of WLFW makes it an
exemplar of cooperative conservation and an important addition to the options the federal govern-
ment can use to achieve 30x30. Although not directly conserving lands like the CRP, WLFW
encourages a change in land management practices, allowing landowners to still use the land as
they see fit as long as it is within the confines of the agreement. This makes the program an excel-
lent option for landowners who find the restrictions of conservation easements too limiting.

On top of this, the incentive side is substantially cheaper for the government. Rather than engag-
ing in annual rental payments, enrollees are rewarded with regulatory haven, and although the

cost of restoring or enhancing habitat is taken on by the federal government, this is a one-time
expense.” Removing the possibility of punishment has been shown to be an effective incentive for
landowners who have endangered species on their land. The punitive aspect of the Endangered
Species Act, which does not allow any take of endangered species, often prevents landowners from
using their land in the most productive way. In the most extreme cases these punitive measures
cause the frustrated landowner to kill the species and hide any evidence of its existence, in what is
known as “shoot, shovel and shut up.””® WLFW removes the punitive side of the ESA by removing
the punishment for accidental harm to species if the land is maintained as habitat for the species.

Challenges and Solutions

The issues with WLFW are similar to those of the CRP. Enrollment is temporary and voluntary,
which does not guarantee a stable amount of conserved lands. Although this makes the program a
good alternative to conservation easements, it may be necessary to alter incentives based on conser-
vation needs. Currently however the only incentive for landowners is regulatory haven. As time
goes on and the number of species landscapes included in WLFW increases it may be necessary to
offer different types of incentives.

Just like the CRP, WLFW is also a government program with a limited budget. Both politics and
fiscal constraints prevent certain endangered species from being included in the program. For
example, although the grey wolf was recently removed from the federal list of endangered species,
it would have been politically difficult for the federal government to establish landscape scale wolf
habitat enhancement programs with ranchers in western Wyoming who opposed the reintroduc-
tion of wolves to the area in the first place.”

Here is where private conservation groups could step in to accomplish similar conservation goals
for politically controversial species like the grey wolf or less charismatic species like plants or
invertebrates. A program from the American Prairie Reserve, America’s largest private nature
preserve, uses camera traps to take images of predators on private land. The landowner is compen-
sated for each image of a bear, wolf or other predatory species in exchange for allowing the species
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to peacefully pass through.”® In other instances where the government’s conservation goals are
not met by providing regulatory haven, it may also be necessary to provide some form of finan-
cial incentive to boost the number of lands included in the program. WLFW lands are already
an important part of America’s private land conservation and should continue to be in achieving

30x30.

Conclusion

Private lands in the US are an important piece of the conservation puzzle. This makes engaging
private landowners a crucial step towards achieving national conservation goals. Efforts to conserve
30 percent of American lands by 2030 will need to fully engage private landowners in order to get
positive outcomes for the environment. This is especially true for wildlife and endangered species
that rely on private land for their habitat. Fortunately, policy tools already exist to help provide
incentives for landowners to make their land more hospitable to endangered species.

The first way to make private lands count for conservation is simply to make sure that the valuable
conservation efforts taking place across the country are counted toward the 30x30 goal as well as
toward any future conservation initiatives. Past research shows that landowners want to be good
stewards of their land and value conservation.”” Landowners have acted on this desire by enrolling
in a variety of conservation programs offered by federal, state, and local governments along with
enterprising non-profit organizations. This section provides a brief summary of how the policy
tools examined in this paper could be leveraged for greater conservation outcomes in private land.

Eliminate syndicated conservation easements

Conservation easements create permanent agreements to prohibit activities that would harm a
species or its habitat. Unfortunately syndicated easements provide little conservation value and are
used only as a tax shelter. Although recent government investigations have exposed this problem
more can be done. A few simple reforms such as establishing minimum acceptable deed terms or
modifying the definition of conservation could help solve this issue.

Establish clear guidelines and greater transparency for conservation
banking

Conservation banking offers a market-based approach to conservation in which credits can be
purchased to offset the impacts of development that will harm habitat. These markets are still
small, and clear guidelines from the FWS would help establish how credits should be allocated.
Conservation banks could also increase transparency by providing more data on how they operate
and monitor environmental outcomes. Both of these changes would provide clarity and encourage
additional investment.

98 Laura Huggins, Olivia Hansen, and Harrison Naftel, “Cameras for Conservation: Direct Compensation as Motivation for Living
with Wildlife,” The Center for Growth and Opportunity at Utah State University, February 21, 2021, https://www.thecgo.org/research/
cameras-for-conservation-direct-compensation-as-motivation-for-living-with-wildlife/.

99 Megan Jenkins et al., “Cooperative Conservation: Landowner Engagement in Conserving Endangered Species,” The Center for
Growth and Opportunity at Utah State University, November 29, 2018, https://www.thecgo.org/research/cooperative-conservation-
determinants-of-landowner-engagement-in-conserving-endangered-species/.


https://www.thecgo.org/research/cameras-for-conservation-direct-compensation-as-motivation-for-living-with-wildlife/
https://www.thecgo.org/research/cameras-for-conservation-direct-compensation-as-motivation-for-living-with-wildlife/
https://www.thecgo.org/research/cooperative-conservation-determinants-of-landowner-engagement-in-conserving-endangered-species/
https://www.thecgo.org/research/cooperative-conservation-determinants-of-landowner-engagement-in-conserving-endangered-species/
https://www.thecgo.org/research/cooperative-conservation-determinants-of-landowner-engagement-in-conserving-endangered-species/

Expand partnerships with non-federal partners

Existing policy tools like the Conservation Reserve Enhancement Program and Working Lands
tor Wildlife rely on non-federal partnerships to provide incentives for private conservation. State
and local governments as well as private conservation groups have valuable conservation knowl-
edge. Private groups in particular can often take a more innovative and flexible approach to conser-
vation. Policy makers should look for ways to expand these partnerships to scale the number of
acres involved in meaningful conservation efforts.

Once 30 percent of America’s lands and waters are conserved, the work will be far from done. New
challenges will always present themselves for how best to manage the mosaic of lands in the US
and get positive conservation outcomes. The tools examined here can play an important role in
involving private landowners in national conservation efforts. Policy changes that improve trans-
parency, provide clear regulatory guidelines, and allow for flexible and innovative approaches will
help ensure a bright future for conservation that benefits both people and wildlife.
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